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complaint shall become due and pay-
able by respondent without further
proceedings sixty (60) days after a final
order issued upon default. If the com-
plaint is for the revocation or suspen-
sion of a permit, the conditions of rev-
ocation or suspension proposed in the
complaint shall become effective with-
out further proceedings on the date
designated by the Presiding Officer in
his final order issued upon default. De-
fault by the complainant shall result in
the dismissal of the complaint with
prejudice.

(b) Procedures upon default. When the
Presiding Officer finds a default has oc-
curred, he shall issue a default order
against the defaulting party. This
order shall constitute the initial deci-
sion, and shall be filed with the Hear-
ing Clerk.

(c) Contents of a default order. A de-
fault order shall include findings of
fact showing the grounds for the order,
conclusions regarding all material
issues of law or discretion, and the pen-
alty which is recommended, or the
terms and conditions of permit revoca-
tion or suspension, or other sanctions.

(d) The Presiding Officer may set
aside a default order for good cause
shown.

§672.11 Informal settlement; consent
agreement and order.

(a) Settlement policy. The Agency en-
courages settlement of a proceeding at
any time if the settlement is con-
sistent with the provisions and objec-
tives of the Act and applicable regula-
tions. The respondent may confer with
complainant concerning settlement
whether or not the respondent requests
a hearing. Settlement conferences
shall not affect the respondent’s obli-
gation to file a timely answer.

(b) Consent agreement. The parties
shall forward a written consent agree-
ment and a proposed consent order to
the Presiding Officer whenever settle-
ment or compromise is proposed. The
consent agreement shall state that, for
the purpose of this proceeding, re-
spondent (1) admits the jurisdictional
allegations of the complaint; (2) admits
the facts stipulated in the consent
agreement or neither admits nor denies
specific factual allegations contained
in the complaint; and (3) consents to
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the assessment of a stated civil penalty
or to the stated permit revocation or
suspension, or to other sanctions or ac-
tions in mitigation. The consent agree-
ment shall include any and all terms of
the agreement, and shall be signed by
all parties or their counsel or rep-
resentatives.

(c) Consent order. No settlement or
consent agreement shall dispose of any
proceeding under the rules without a
consent order from the Director or his
delegatee. Before signing such an
order, the Director or his delegatee
may require that the parties to the set-
tlement appear before him to answer
inquiries relating to the consent agree-
ment or order.

(d) Actions by respondent to clean, pro-
tect, enhance, or benefit the environment.
NSF may accept from respondent envi-
ronmentally beneficial actions, in lieu
of penalties, in whole or in part, as-
sessed under the Antarctic Conserva-
tion Act. An assessment of the mone-
tary value of any action in mitigation
shall be made before that action is in-
corporated as a part of any consent
agreement and order.

§672.12 Prehearing conference.

(a) Purpose of prehearing conference.
Unless a conference appears unneces-
sary, the Presiding Officer, at any time
before the hearing begins, shall direct
the parties and their counsel or other
representatives to appear at a con-
ference before him to consider:

(1) The settlement of the case;

(2) The simplification of issues and
stipulation of facts not in dispute;

(3) The necessity or desirability of
amendments to pleadings;

(4) The exchange of exhibits, docu-
ments, prepared testimony, and admis-
sions or stipulations of fact which will
avoid unnecessary proof;

(5) The limitation of the number of
expert or other witnesses;

(6) Setting a time and place for the
hearing; and

(7) Any other matters which may ex-
pedite the proceeding.

(b) Exchange of witness lists and docu-
ments. Unless otherwise ordered by the
Presiding Officer, each party at the
prehearing conference shall make
available to all other parties (1) the
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names of the expert and other wit-
nesses he intends to call, together with
a brief narrative summary of their ex-
pected testimony, and (2) copies of all
documents and exhibits which each
party intends to introduce into evi-
dence. Documents and exhibits shall be
marked for identification as ordered by
the Presiding Officer. The Presiding Of-
ficer may exclude from evidence any
document or testimony not disclosed
at the prehearing conference. If the
Presiding Officer permits the submittal
of new evidence, he will grant parties a
reasonable opportunity to respond.

(c) Record of the prehearing conference.
No transcript of a prehearing con-
ference relating to settlement shall be
made. With respect to other prehearing
conferences, no transcript of any pre-
hearing conferences shall be made un-
less ordered by the Presiding Officer
upon motion of a party or sua sponte.
The Presiding Officer shall prepare and
file for the record a written summary
of the action taken at the conference.
The summary shall incorporate any
written stipulations or agreements of
the parties and all rulings and appro-
priate orders containing directions to
the parties.

(d) Unavailability of a prehearing con-
ference. If a prehearing conference is
unnecessary or impracticable, the Pre-
siding Officer, on motion or sua sponte,
may conduct a telephonic conference
or direct the parties to correspond with
him to accomplish any of the objec-
tives set forth in this section.

(e) Other discovery. (1) Except as pro-
vided by paragraph (b) of this section,
further discovery shall be permitted
only upon determination by the Pre-
siding Officer that (i) such discovery
will not in any way unreasonably delay
the proceeding; (ii) the information to
be obtained is not otherwise obtain-
able; and (iii) such information has sig-
nificant probative value.

(2) The Presiding Officer shall order
depositions upon oral questions only
upon a showing of good cause and upon
a finding that (i) the information
sought cannot be obtained by alter-
native methods; or (ii) there is substan-
tial reason to believe that relevant and
probative evidence may otherwise not
be preserved for presentation by a wit-
ness at the hearing.
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(3) Any party may request further
discovery by motion. Such a motion
shall set forth (i) the circumstances
warranting the taking of the discovery;
(ii) the nature of the information ex-
pected to be discovered; and (iii) the
proposed time and place where it will
be taken. If the Presiding Officer deter-
mines that the motion should be grant-
ed, he shall issue an order granting dis-
covery, with any qualifying conditions
and terms.

(4) When the information sought to
be obtained is within the control of one
of the parties, failure to comply with
an order issued pursuant to this para-
graph may lead to (i) the inference that
the information to be discovered would
be adverse to the party from whom the
information was sought; or (ii) the
issuance of a default.

§672.13 Accelerated decision; decision
to dismiss.

(a) General. The Presiding Officer,
upon motion of any party or sua
sponte, may at any time render an ac-
celerated decision in favor of the com-
plainant or the respondent as to all or
any part of the proceeding, without
further hearing or upon such limited
additional evidence, such as affidavits,
as he may require, if no genuine issue
of material fact exists and a party is
entitled to judgment as a matter of law
regarding all or any part of the pro-
ceeding. In addition, the Presiding Offi-
cer, upon motion of the respondent,
may at any time dismiss an action
without further hearing or upon such
limited additional evidence as he re-
quires, if complainant fails to establish
a prima facie case, or if other grounds
show complainant has no right to re-
lief.

(b) Effect. (1) If an accelerated deci-
sion or a decision to dismiss is issued
as to all the issues and claims in the
proceeding, the decision constitutes an
initial decision of the Presiding Offi-
cer, and shall be filed with the Hearing
Clerk.

(2) If an accelerated decision or a de-
cision to dismiss is rendered on less
than all issues or claims in the pro-
ceeding, the Presiding Officer shall de-
termine what material facts exist with-
out substantial controversy and what
material facts remain controverted in
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